Proceeding of the 4rd Malikussaleh

International Conference on Law, Legal
MICOLLS  Studies and Social Sciences (MICoLLS) 2024

Faculty of Law

THE STATUS OF PROVING ELECTRONIC LAND
CERTIFICATES BASED ON THE REGULATION OF THE
MINISTER OF ATR/BPN NUMBER 1 OF 2021
ABOUT ELECTRONIC CERTIFICATES

Rafli Wahyu Albani
Faculty of Law, Universitas Malikussaleh
rafli.200510076@mhs.unimal.ac.id

Zainal Abidin
Faculty of Law, Universitas Malikussaleh
zainal@unimal.ac.id

Hasan Basri
Faculty of Law, Universitas Malikussaleh
hasan@unimal.ac.id

ABSTRACT

The danger that threatens physical land certificates is the reason for the birth of STE, the legal basis
for STE is the Ministerial Regulation of ATR/BPN Number 1 of 2021 concerning Electronic
Certificates. This study aims to find out the position of STE based on the Ministerial Regulation and
the position of STE as evidence in court. The type of normative legal research, legal approach,
conceptual approach, descriptive in nature, this research is in the form of an exploratory assessment.
The results of this study show that the evidentiary position of STE based on the Minister of ATR/BPN
Number 1 of 2021 is one of the ministerial regulations whose existence has been recognized, has
binding legal force, this STE does not delete physical land certificates. The position of STE is
equivalent to the position of physical land certificates. The evidentiary position of STE as evidence in
court is based on the legal basis of STE, namely the Law and other regulations, the evidentiary
position of STE in court is a recognized evidence (an extension of evidence in Indonesia), and has
legal force as long as the process of issuing STE is carried out in accordance with the Ministerial
Regulation of ATR/BPN Number 1 of 2021. Advice that can be given to the government and relevant
authorities to continue to monitor and evaluate the land system which has now switched to
electronic, because the increasingly advanced technology is accompanied by technological hackers
who are increasingly prevalent, so to avoid that it is specifically for the authorized officials to
continue to periodically check their security systems. The use of STE can be said to be the latest
innovation in the land system, the authorized officials should also promote socialization to the
community so that the public can know the changes in the current land system.
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1. INTRODUCTION

Land certificates have legal significance in Indonesia because they serve as an
important document to determine ownership rights over land in the country (Ramadhani,
R, 2021). This official document serves as tangible evidence of the rights of landowners as
well as an important tool in safeguarding these rights. Although important, traditional
methods of creating and preserving land physical certificates pose many obstacles. The
vulnerability of these documents to fraud is a major concern that must be addressed. The
threat of physical damage to land certificates should not be considered easy, as it can be
caused by various sources (Wahyuni, R. D., & Misrah, 2023). There are times when severe
damage to a document renders it completely unusable, requiring a long and expensive
process to extend or replace it. In the absence of legal documents, the establishment of legal
ownership of land becomes a challenge, and has the potential to trigger disputes and
tensions among stakeholders (Wahyuni, R. D.,, & Misrah, 2023). Significant resource
investments are essential to improve land administration systems, which may involve the
implementation of advanced technologies such as Electronic Land Certificates (STEs). This
will help address these issues and ensure that all stakeholders have a clearer legal
framework to carry out their activities (Alam, and Aldani, 2023). The emergence and
advancement of digital technology has brought great changes in various aspects of society,
one of which is the solution of complex land administration problems. The use of digital
technology presents new possibilities to overcome obstacles related to the creation,
organization, and maintenance of land certificates. Within the framework of Indonesia, the
Ministry of Agrarian Affairs and Spatial Planning/National Land Agency (ATR/BPN) has
implemented proactive steps through the issuance of Ministerial Regulation on ATR/BPN
Number 1 of 2021 concerning Electronic Certificates, commonly known as "ATR/BPN

Ministerial Regulation 1/2021" (Adinegoro, 2023).

The issues that will be discussed are: 1) what is the status of proving Electronic Land
Certificates (STE) based on the Regulation of the Minister of ATR/BPN Number 1 of 20217
2) what is the status of proving the Electronic Land Certificate (STE) as evidence in court?
The objectives are: 1) to find out the evidentiary status of the Electronic Land Certificate
(STE) based on the Regulation of the Minister of ATR/BPN Number 1 of 2021. 2) to find out

the evidentiary position of the Electronic Land Certificate (STE) as evidence in court.
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2. RESEARCH METHODS

The type of research is the process of investigation, collection, processing, analysis and
presentation of data that is carried out systematically and objectively to solve a problem
from an object being researched. This type of research uses normative legal research which
includes the study of legal principles and norms through the examination of legal
documents and the implementation of literature research (Tan, 2021). This type of legal
research is often referred to as normative or doctrinal research because it only focuses on
the analysis of written laws and legal documents. The approach in this study combines
various methodologies, such as a legal approach, a conceptual approach, and a case
approach, to explore the topic in depth and provide a comprehensive analysis (Faculty of
Law, 2019).

This research is descriptive, which involves examining and describing various
phenomena, both natural and man-made. This phenomenon can include various elements
such as behavior, attributes, patterns, relationships, and differences between different
events. This study utilizes several types of sources of legal materials which include 1).
Primary legal materials refer to legal documents that have authoritative meanings,
including basic principles such as Pancasila, the 1945 Constitution, laws and regulations,
judicial precedents from the Supreme Court, and court decisions. In the context of this
research, the primary legal material consists of the 1945 Constitution of the Republic of
Indonesia and regulations issued by government ministries. These materials serve as the
foundation of the legal framework within which legal decisions and interpretations are
made. The primary legal materials used are: Law Number 5 of 1960 concerning Agrarian
Principles; Government Regulation Number 18 of 2021 concerning Management Rights,
Land Rights, Flats, and Land Registration; Ministerial Regulation Number 1 of 2021
concerning Electronic Certificates. 2) Secondary legal materials are additional resources
that are closely related to primary legal materials. These materials serve to provide further
insight and interpretation of primary legal sources, such as proposed legislation, scientific
analysis, and research findings. 3) Tertiary legal materials are sources that provide
information about primary legal sources and secondary legal sources. This material
includes legal dictionaries, bibliographies, and online resources such as websites and
databases. They serve as a valuable tool for legal research and legal understanding

(Soerjono Seokanto, 1984).
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3. RESULTS AND DISCUSSION
A. The Position of Electronic Land Certificate Proof Based on the Regulation
of the Minister of ATR/BPN Number 1 of 2021 concerning Electronic

Certificates

According to Article 1 number 8 of the Minister of ATR/BPN No. 1 of 2021, an electronic
certificate is a certificate issued with a digital system which is then in the form of an
electronic document, where the tools used in the issuance of this electronic certificate are
electronic systems owned by the ministry. Some of the electronic system facilities owned
by the ministry are Electronic Land Information (INTAN), Mitra/registered users within the
Ministry (MITRA), applications related to HT-Elektronik), online certificate checking, SKPT-
Elissuance, Touch My Land, Bhumi (to view status information online), GISTARU (this is an
application for geographic information), WBS ATR/BPN (application for whistleblower
system where this application functions to report if there are indications of corruption
crimes). LPSE ATR/BPN (this is an application for the procurement of goods/services
within the Ministry). JDIH Legal Documentation and Information Network (website
containing legal products) (Nizam Zakka and Muhammad Ali Fauzi, 2022).

As for Article 1 number 2 of the Ministerial Regulation of ATR/BPN, it is stated that
an electronic document is any electronic information that is created, transmitted,
transmitted, received, or stored in analog, digital, electronic, optical or similar form that can
be seen, displayed, and/or heard through a computer or electronic system, including but
not limited to writing, sound, images, maps, designs, photographs or the like, letters, signs,
numbers, access codes, symbols or perforations that have meanings that can be understood
by people who are able to understand them.

As previously described related to the legal basis that can be used as a foothold for STE,
it can be known that the Ministerial Regulation of ATR/BPN Number 1 of 2021 concerning
Electronic Certificates is one of the laws and regulations or rather a ministerial regulation
whose existence has been recognized, of course, this has binding legal force but with 2 (two)
conditions, namely "ordered by a higher Legislation or formed based on authority". Looking
at the consideration of this ministerial regulation which refers to the UUPA, then the
implementing regulations are related and also based on the ITE Law and the Job Creation
Law, it can be concluded that the Ministerial Regulation of ATR/BPN Number 1 of 2021
concerning Electronic Certificates was formed based on higher regulatory orders (UUPA

and ITE Law), which then shows the basis of the minister's authority to make a regulation
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that is felt to be able to help the government as one of the assistant to the president
(Harsono Boedi, 2009).

Given that the Ministry of ATR/BPN is authorized in the field of national land, it can be
said that the Ministry of ATR/BPN has an attribute authority, namely the authority that has
been determined, which means that it is binding. In other words, after the regulation issued
by the ministry, in this case the Regulation of the Minister of ATR/BPN Number 1 of 2021
concerning Electronic Certificates, as long as the process follows in accordance with the
procedures of the Ministerial Regulation, it has legal force.

Legal protection for a person who is a certificate holder of land in Article 95 of
Government Regulation Number 18 of 2021 concerning Management Rights, Land Rights,
Flats, and Land Registration states that if within 5 (five) years from the issuance of the
certificate and no one objects, the certificate is valid as belonging to him and the validity of
the certificate cannot be challenged again. Thus, as can be seen, the certificate is recognized
as an authentic deed, and has strong evidentiary power. Then because of the times that
continue to advance and develop, as well as the technology that now exists and is known as
STE, based on the ITE Law, other laws and regulations, STE has the same status as physical
land certificates.

The existence of this STE does not remove the function of the physical land certificate
where both have the same status, and can be valid evidence of the land. Where this is in
accordance with Government Regulation Number 18 of 2021 concerning Management
Rights, Land Rights, Flats and Land Registration, which is a follow-up to Article 142 and
Article 185 letter b of the Job Creation Law, and other laws and regulations.

The conclusion that the author can provide with the explanation and legal basis above
is that the Electronic Certificate issued by the Ministry of ATR/BPN has a valid evidentiary
position and can be used as evidence as long as the process of obtaining the STE is in
accordance with the procedures that have been set by the Minister of ATR/BPN Number 1
of 2021 concerning the Electronic Certificate.

B. The Status of Electronic Land Certificate Proof as Evidence in Court

Basically, the electronic land registration mechanism must still be based on analog land
registration, besides that for the physical and juridical data of the land that will be used as
the issuance of STE will not be destroyed but will be scanned which will then be stored in
digital format. Through this STE, it is hoped that it will make it easier for all community

members who have land rights to register land, it also needs to be emphasized that it must
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be in accordance with the guidelines in the provisions related to land registration as
regulated in the Ministerial Regulation of ATR/BPN No.1/2021.

Wahyudi argued that for the stage of proof in court, there are 2 (two) elements that
play an important role, namely: first, the parties must have valid evidence according to the
law of proof, second, the evidence must be in accordance with the principle of proof in the
civil procedure law which provides valid grounds for a lawsuit or rebuttal (Johan, 2012). In
addition, Yusandy said that the proof has a very important role in the outcome of the verdict
later, because the arguments of the parties will be tested through the evidentiary stage with
the aim that the judge can determine which law to use or find the law in adjudicating a case
(Trio Yusandy, 2019).

The strength of the electronic certificate is also based on the ITE Law, especially in
Article 5 paragraph (2) stating that electronic information and/or electronic documents
and/or printed results are an extension of valid legal evidence in accordance with the
applicable procedural law in the State of Indonesia, then when STE is valid evidence based
on laws and regulations, it is included in authentic evidence even though it is in electronic
form.

This electronic certificate contains one of them, electronic signatures, although in
Indonesia it has not been clearly regulated related to the definition of signatures, but as
discussed above, actually the signature has 2 (two) basic functions, namely as the identity
of the signer and also as a sign of agreement from the signer on the obligations in certain
deeds (Ismail, 2011).

Article 85 of Government Regulation No. 18/2021 states that for the purpose of proving
in court and/or providing land information is requested, data and/or documents can be
accessed through an electronic system. The ITE Law also states that electronic documents
are equivalent to documents made on paper. Yusandy said that in civil cases, the power of
electronic proof is equated with written evidence, although the mechanism for submitting
documents to the court is not regulated in detail.

Then if it is equated with a criminal case in Article 184 of the Criminal Procedure Code
based on the previous description, it can be concluded that this STE can be categorized as
letter evidence (expansion of evidence) which can be accepted by the court, recognized its
existence and considered valid as long as it is through legal procedures and follows existing
regulations.

To complete that this STE can be used as one of the evidence, it is also necessary to
legalize it with an electronic signature, this is based on the Minister of ATR/BPN Regulation

No. 1/2021 Article 1 number 5 which states that an electronic signature is a signature
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consisting of electronic information that is attached, associated (related) with other
electronic information that can be used as a verification and authentication tool. Then
Article 4 of this Ministerial Regulation stipulates that this signing must be done by an
authorized official, so that the TTD has a meaning and aims to make a document valid. Thus,
if the process and ratification are appropriate, this STE will have legal force and legal
consequences.

Drawing conclusions from the above description, the position of STE as evidence in
court is legally recognized, if seen in the proof of criminal proceedings then this STE will be
included as extended evidence (letter) even though it is in electronic form and if seen in the
proof of civil proceedings then this STE will be included as letter evidence, although the
submission process has not been clearly and clearly regulated but in fact this electronic
evidence has been recognized and used in trials. Then the STE used as evidence, in addition
to being recognized in court, is also binding and has legal force as long as the STE issued is
in accordance with the regulations determined by the Minister of ATR/BPN Number 1 of
2021 concerning Electronic Certificates.

4. CONCLUSION

The position of proof of STE based on the Regulation of the Minister of ATR/BPN
Number 1 of 2021 concerning Electronic Certificates is one of the laws and regulations or
rather a ministerial regulation whose existence has been recognized, of course, this has
binding legal force, the position of the Minister of ATR/BPN No. 1 of 2021 is equivalent to a
Government Regulation, which means that the position of the Minister of ATR/BPN No. 1 of
2021 has the same legal force as the regulation Other. The existence of this STE does not
delete the physical land certificate, but the existing physical land certificate will be scanned
and then stored in digital form. The position of the electronic land certificate is equivalent
(equal) to the position of the physical land certificate.

The position of STE as evidence in court is based on the legal basis of STE, namely the
Basic Agrarian Law, the Information and Electronic Law, the Job Creation Law, and other
regulations, so hereby the position of STE proofin court is a recognized evidence (if seen in
the proof of civil proceedings, STE is an extension of written evidence from the judicial
system that is recognized in Indonesia, then if seen in the proof of criminal proceedings, the
STE is an expansion of the letter evidence, although the submission process as evidence is
not clearly regulated, but in practice this electronic evidence has been accepted and

recognized in the trial), besides that, it can be said that this STE already has legal force as
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long as the process of issuing the STE is carried out in accordance with applicable
regulations (Permen ATR/BPN Number 1 of 2021 concerning Certificates Electronic.

To the government and relevant authorities to continue to supervise and evaluate the
land system which has now switched to electronic systems, due to the development of
science and technology accompanied by the increasingly rampant hacking of technology
and communication systems, so to avoid that it is special for the authorized officials to
continue to periodically check, and evaluate the STE security system. The use of STE can be
said to be the latest innovation in the existing land system in Indonesia, officials who are
authorized to organize socializations to the community so that the public can know the
changes in the current land system and can accept it as a form of change from the existing
land system, and it is hoped that the community can also implement STE.

To the Indonesian people who are already aware of the land system that has changed
to an electronic system, they should immediately change the physical land certificate to STE
by following the procedures that have been set by the Minister of ATR/BPN Number 1 of
2021 concerning Electronic Certificates, where for those who already have a certificate to
come to BPN to do the scanning processThe physical certificate of the land to then be stored
in digital form, for those who have not registered the land, the process will be directly
carried out by the authorized officials to do everything online which in the final process will
be the issuance of the STE, with the existence of this STE it is hoped that the community,

officials and public services will be easier and more comfortable.
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